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etThomas Elliott al.W.
v

.

Blair etSamuel D. al.

promissory payableAlteration—whether a1. Where note was madematerial.
Warrick, byto Thomas same,P. and the holder of the note addingaltered the

“ Co,”payee, words, held,to the name of the & alteration,the it was that such
respect note, appearwas in no material to makerthe of the as it did not his

liability thereby.was affected

material,right recovery.theupon If the alteration were2. Same—effect of
fraudulently done, party may upon originalthe recover thebut not consideration.

alteration, only note, prevents recoverya fraudulent avoids the but aBut not
upon originalthe consideration also.

mortgage note,So, upon givena to secure such thea bill to foreclose3.
not,alteration, being pur-or but not made with a fraudulentwhether material

properly entered, proofbeingpose, foreclosure was there of thethe decree of
given.note wasfor which suchoriginal consideration

Court of theWrit or Error to the Circuit Wayne county;
Jambs M. Pollock,Hon. presiding.Judge,

theThe states case.opinion

CaseyTanner & and Mr. C. A. for theMessrs. Beecher,

error.inplaintiffs

delivered the the Court:Mr. Justice Lawrence ofopinion

decree wasThis a foreclose a awas hill to andmortgage,
the notes theresisted on the that secured by mortgageground

toaltered. The notes payablehad been were originally
alteredand have beenWarrick,Thomas P. they appeared-to

& the wordsCo.,to to Thomas P. Warrickso as be payable
“ different ink andbeen added in a& Co.,” writing.having

com-out the ofThese stricken attorneywords were by
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togivenand wereThe notes originallymortgageplainant.
byand this suit was broughtwho had sinceWarrick, died,

“ Co.,”&the words,It was thathis administrators. proved
Proof wasthe of Warrick. given,not inwere handwriting

was indebtedthe that the defendantof notes,independently
in the notes andto Warrick in the amount mortgage,specified

circuiton there Theand that was no controversy.point
court rendered a decree for complainant.

err. There is dis-nothingIn this the court did notdoing
inclosed make this alterationthis record would.whichby

of the notes. His ismaterial to the makerany liabilityway
material,not affected. But the alteration aseven regarding

we cannot andconceive it to have been inmade,fraudulently
such cases the inrule 2 ondown,is laid Parsonsproperly
Botes and that aBills, 571, recover on theparty may origi-
nal consideration. A fraudulent notalteration avoidsonly
the note, but aprevents therecovery considera-upon original
tion, but there is no reason an made withoutwhy alteration,

intent to are orany defraud, haveshould other effectanyin]
than to aprevent the note itselfrecovery upon by destroying
its as evidence. Invalidity the case us, the debtbefore was
created the saleby of the to thepremises defendant, upon
which he back agave to secure a of themortgage part pur-
chase Themoney. notes were the evidence of thismerely

but thedebt, debt itself, the notes,of isindependently proven
théby recitals of the and themortgage evidenceparol given

on the as to thehearing, manner in thewhich debt originated.
That the alteration of the notes was not fraudulently made,

is fairly inferrible from the facts of the case. It was not of
a character to thechange of the makerliability of the notes,
and was to theprejudicial as it wentpayee, to show thethat
notes to the firm ofbelonged which he was a member, instead
of to himself. The added words are not in his handwriting,
and havethey may been thereplaced without his knowledge.
As he is dead, no canexplanation be but as nogiven, possible
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Mm from thecould accrue to alteration, and noadvantage
harm to the but reasonable toit is themaker, presume
alteration fraudulent intent,was made and towithout allow
the be for theto foreclosed of the debtmortgage payment
which both to secure.and notes weremortgage given

Decree affirmed.

Lavinia Creel

v.

Nancy E. Kirkham.

and1. Landlord tenant—or tenants in common the crop. aWhere con-of
another, providesthetract owner of and thatbetween land the former should

land, raising crop,furnish the seed and utensils for the and the latter is to
regard—thein givingbestow his labor that contract not to rightthe latter a of

possession premises—the partiestheof relation between the is not that of land-
tenant, they simply crop.and but are inlord tenants common theof

Growing crops—whether they2. apass on devise land. Where the ownerof
same,the abeing growing cropland devises there on theof land at the time the
vests, crop bybeingtitle of the devisee the owned the testator and another

thereof, portion cropas tenants in common the of the which would have
testator,belonged matured,to the had he passlived ituntil would with the land

devise, devisee,under the beingto the cropthere no reservation of the in the
will.

Assumpsit—waiver Assumpsit3. propertytort. will not lie to recoverof
wrongfully owner;withheld from the but when it has been sold and converted

money money’s worth, may tort,into or the owner in wrongfullywaive the taking
withholding property, assumpsitor the moneyand insue for and receivedhad,

for his use.

So, crop4. a belongedwhere land, bywhich theto devisee of was taken
testator,the the widow, personalexecutor of and to propertydelivered the as

belonging estate,to and the devisee,the widow refused to it thesurrender to it
appearing crop money money’s worth,not that she had converted the into or the

assumpsit againstdevisee cannot maintain the crop,widow for the value of the
replevintobut must resort an action of or trover.


